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UTAH WORKERS’ COMPENSATION LAW GUIDE 

 

SHORT OUTLINE 

 

I. EXCLUSIVE REMEDY FOR INDUSTRIAL ACCIDENTS 

 

U.C.A. § 34A-2-105(1) provides that the right of an injured worker to recover “for injuries 

sustained by an employee, whether resulting in death or not, is the exclusive remedy against 

the employer and is the exclusive remedy against any officer, agent, or employee of the 

employer and the liabilities of the employer imposed by this chapter is in place for any and all 

other civil liability whatsoever, at common law or otherwise.…” 

 

 Stated differently, the injured worker’s exclusive remedy for restitution is through 

worker’s compensation. The claimant may maintain no private civil action against the employer 

or its agents or officers. 

 

A. EXCEPTION TO EXCLUSIVE REMEDY – WILLFUL NEGLECT 

 

U.C.A. § 34A-2-301(2) provides a 15% penalty for an employer’s willful neglect in 

placing an employee in a knowingly unsafe workplace. 

 

U.C.A. § 34A-2-207(1) provides that an employer may be liable in a civil action in either 

an industrial disease claim or an occupational disease claim “for damages suffered by reason of 

personal injuries arising out of or in the course of employment caused by the wrongful act, 

neglect, or default of the employer” during periods of non-compliance by the employer to 

provide workers’ compensation insurance coverage pursuant to U.C.A. § 34A-2-201. 

Furthermore, in the civil action, the employer may not assert the following affirmative defenses: 

(1) the fellow-servant rule; (2) assumption of the risk; or (3) contributory negligence. Proof of 

the injury shall constitute prima facie evidence of the employer’s negligence. See Helf v. Chevron 

U.S.A., Inc., 2009 UT 11, 203 P.3d 962. 
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II. ELEMENTS OF A COMPENSABLE INDUSTRIAL ACCIDENT CLAIM 

 

A. COURSE AND SCOPE OF EMPLOYMENT 

 

U.C.A. § 34A-2-401(1) provides that to be compensable the industrial accident must have 

occurred within the course and scope of the claimant’s employment. This includes the direct 

and primary duties of the assigned job as well as those things that are reasonably necessary and 

incidental thereto. See Hafer’s Inc. v. Industrial Commission of Utah, 526 P.2d 1188 (Utah 1974). 

 

NOTE: The “Going and Coming” Rule. 

 

While traveling to or from work, the employee is not considered to be in the course and 

scope of employment, as long as the injury occurs while traveling to or from work, not 

on the employer’s premises, and while the employee furnished his or her own 

transportation. See Soldier Creek Coal Co. v. Bailey, 709 P.2d 1165 (Utah 1985); Kinne v. 

Industrial Commission, 609 P.2d 926, 927 (Utah 1980); Barney v. Industrial Commission, 506 

P.2d 1271, 1272 (Utah 1973); Lundberg v. Cream O’ Weber, 465 P.2d 175 (Utah 1970); Wilson 

v. Industrial Commission, 440 P.2d 23, 24 (Utah 1968); Bailey v. Utah State Indus. 

Commission, 398 P.2d 545 (Utah 1965); Wilson v. Industrial Commission of Utah, 207 P.2d 

1116 (Utah 1949); Fidelity & Casualty Co. v. Industrial Commission, 8 P.2d 617, 618 (Utah 

1932). 

 

The following exceptions to the general “Going and Coming” Rule exist: 

 

o The employer furnished the transportation for the employer’s benefit. See 

Kinne v. Industrial Commission, 609 P.2d 926 (Utah 1980). 

 

o The employer required the employee to use a vehicle as an instrumentality 

of the business. See Bailey v. Utah State Indus. Commission, 398 P.2d 545 (Utah 

1965). 

 

o The employee was injured while upon a “special errand” or “special 

mission” for the employer. See State (Tax Com’n) v. Industrial Com’n of Utah, 

685 P.2d 1051 (Utah 1984); Bailey v. Utah State Indus. Commission, 398 P.2d 545 
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(Utah 1965); Wilson v. Industrial Commission of Utah, 207 P.2d 1116 (Utah 

1949)(dictum); Chandler v. Industrial Commission of Utah, 208 P. 499 (Utah 

1922). 

 

o Ingress and egress at place of employment are inherently dangerous 

(“special hazards on normal route”). See Cherne Const. V. Posso, 735 P.2d 384 

(Utah 1987); Bountiful Brick Co. v. Industrial Commission of Utah, 251 P. 555 

(Utah 1926); Cudahy Packing Co. of Nebraska v. Industrial Commission of Utah, 

207 P. 148 (Utah 1922). 

 

o The employee combined pleasure and business on a trip, and the business 

part predominated. See Ogden Standard Examiner v. Industrial Com’n of Utah, 

663 P.2d 88 (Utah 1983); Martineson v. W-M Inc. Agency, Inc., 606 P.2d 256 

(Utah 1980)(dictum). 

 

o Employees, such as traveling salesmen, who supervise themselves in 

situations where the employee is working on behalf of the employer on non-

employment time. See Hafer’s Inc. v. Industrial Commission, 506 P.2d 1271 

(Utah 1973); Kinne v. Industrial Commission, 609 P.2d 926 (Utah 1980); Barney 

v. Industrial Commission, 506 P.2d 1271, 1272 (Utah 1973). 

 

In addition to occurring within the course and scope of employment, the industrial 

accident must meet these three additional criteria: (1) there must be an “unintended or 

unexpected occurrence” that may be either the result or cause of the injury; (2) the work place 

exertion must be the medical cause of the injury (“medical causation”); and (3) there must be a 

legally sufficient employment connection (“legal causation”). 

 

B. UNEXPECTED OR UNINTENDED OCCURRENCE 

 

Even though a claimant may have experienced similar pain, if, on the date of the 

accident, the pain is different or it was not expected to occur as a result of the exertion, it will be 

considered unexpected or unintended. Therefore, the injury will be considered to have occurred 

“by accident” under the Utah Workers’ Compensation Act. See U.C.A. 34A-2-105(1); Allen v. 

Industrial Com’n, 729 P.2d 15 (Utah 1986). 
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C. MEDICAL CAUSATION 

 

Medical causation is often considered to be presumed. It is still the claimant’s burden, 

however, to demonstrate that the injury is, medically, the result of a work-related exertion, 

strain, or stress. See Intermountain Health Care, Inc. v. Board of Review of Indus. Com’n of Utah, 839 

P.2d 841 (Utah App. 1992). Additionally, medical causation may be difficult to prove in such 

cases as heart attacks or other internal failure cases such as carpal tunnel syndrome. See Workers’ 

Compensation Fund v. Industrial Com’n of Utah, 761 P.2d 572 (Utah 1988); Pittsburg Testing 

Laboratory v. Keller, 657 P.2d 1367, 1370 f.n. 1 (Utah 1983); Stouffer Foods Corp. v. Industrial Com’n 

of Utah, 801 P.2d 179 (Utah 1990). Medical causation is also difficult to assess in “aggravation” 

cases where subsequent, non-industrial factors may be present. See Utah Auto Auction v. Labor 

Com’n, 2008 UT App 293, 191 P.3d 1252; Crosland v. Board of Review of Indus. Com’n of Utah, 828 

P.2d 528 (Utah App. 1992); Standard Coal Co. v. Industrial Commission of Utah, 252 P. 292 (Utah 

1926). 

 

D. LEGAL CAUSATION 

 

Legal causation can be broken down into two subparts: (a) No Preexisting Condition; 

and (b) Preexisting Condition Present. 

 

(a) No Preexisting Condition. 

 

If the claimant has no preexisting conditions – that is, no preexisting medical 

disposition that would predispose the claimant to an industrial injury – almost 

any work exertion will satisfy the legal causation requirement provided it is the 

medical cause of the injury. With this in mind, it becomes critical to investigate 

the claimant’s medical background to determine if there are any preexisting 

conditions. See Allen v. Industrial Com’n, 729 P.2d 15 (Utah 1986). 

 

Caveat: While it is permissible to investigate the claimant’s medical history once 

a claim is filed, it is not permissible to question a potential employee about a 

medical condition that may predispose them to injury as hiring criteria. Only 

after a job has been tentatively offered to the potential employee may the 

employee inquire as to medical history. 
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(b) Preexisting Condition. 

 

The case of Allen v. Industrial Com’n, 729 P.2d 15 (Utah 1986), established that if 

the claimant has a preexisting condition contributing to the injury, he or she 

must demonstrate that there were “unusual or extraordinary” circumstances or 

work effort that caused the injury. The “unusual or extraordinary” work-related 

exertion must be something outside of or greater than typical non-employment 

exertions.” Stated differently, they must show that it is not something that 

would have occurred in their normal, everyday life affairs. This means that the 

comparison is not to normal work activities, but to normal life affairs. Examples 

of normal exertions are: taking out the garbage, lifting children, and carrying 

suitcases. Lifting weights up to approximately 50 lbs. has been found to be 

within the normal exertions of everyday life. 

 

Additionally, the case of Acosta v. Labor Com’n, 2002 UT App 67, 44 P.3d 819, 

established that the Allen criteria apply to asymptomatic preexisting conditions. 

This only further emphasizes the need to obtain a detailed medical history form 

the injured worker. 

 

III. INDUSTRIAL DISEASE CLAIMS 

 

Utah is very liberal in its definition of Occupational Disease. U.C.A. § 34A-3-103 defines 

occupational disease as “any disease or illness that arises out of and in the course of 

employment and is medically caused or aggravated by that employment.” Utah also recognizes 

repetitive trauma/overuse syndrome. 

 

In terms of liability for an occupational disease, where multiple employers are involved, 

the key is how long the employee was employed with the last employer. U.C.A. § 34A-3-105 

dictates that the last employer is liable for the entire occupational disease so long as the 

employee was: (1) injuriously exposed to the hazards of the disease by that employer; (2) the 

employment by that employer was a substantial contributing medical cause: and 93) the 

employee was employed by that employer for at least twelve consecutive months. If the 

employee was not employed by the final employer for twelve consecutive months, medical and 

disability benefits may be apportioned with prior employers based upon causal contribution to 
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the occupational disease. Out-of-state employment and non-work-related employment within 

the State of Utah is excluded from apportionment. 

 

IV. MENTAL STRESS CLAIMS 

 

Mental stress claims are recognized in Utah. How the case will be approached will be 

determined by whether the claim was made prior to May 1, 1995, when Utah adopted a 

comprehensive mental stress statute. It is doubtful at this juncture (2014) that any new, pre-1995 

mental stress claims could be legitimately filed. It is possible that some pre-1995 claims are still 

pending to be resolved, but that is also unlikely. As such, only the comprehensive mental stress 

statute will be addressed here. The statute is located at U.C.A. § 34A-2-402. For the sake of 

brevity, it will not be set forth here. It should also be noted that the Utah Occupational Disease 

Act also recognizes mental stress claims and the language mirrors that of the mental stress act 

itself. See U.C.A. § 34A-3-106. 

 

By way of summary, the 1995 statute provides that under either an accident of an 

occupational disease claim, the requirement of an extraordinary stimulus is judged according to 

an objective standard compared to contemporary national employment and non-employment 

life, not just the stress sustained by those in the claimant’s profession. See Wood v. Labor Com’n, 

2005 UT App 490, 128 P.3d 41. “Good faith employer personnel actions” cannot form the basis 

of a compensable mental stress claim. See Eastern Utah Broadcasting v. Labor Com’n, 2007 UT App 

99, 158 P.3d 1115. As such, look for the claims to be made under the premise that the employer’s 

personnel actions were made in bad faith. 

 

V. REPETITIVE TRAUMA CLAIMS 

 

Utah recognizes a repetitive trauma claim. See Carling v. Industrial Commission, 399 P.2d 

202 (Utah 1965). While similar to an occupational disease claim, the repetitive trauma claim can 

be made with possibly even less specificity. Essentially, the employee need only allege that the 

repetitive nature of the work eventually culminated in the injury suffered. See Nyrehn v. 

Industrial Com’n of Utah, 800 P.2d 330 (Utah App. 1990), cert. denied, 815 P.2d 241 (Utah 1991) 

Hone v. J. F. Shea Co., 728 P.2d 1008 (Utah 1986) These injuries range from shoulder, hip, or knee 

problems all the way to disc herniation. While an injured worker must still meet each element 

of their burden of proof, the repetitive trauma claim will usually meet the threshold 

requirements needed to state a claim and survive a motion to dismiss. 
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VI. HORSEPLAY 

 

Horseplay can be one of the more frustrating claims for any employer. That being said, 

horseplay claims are very difficult to defend. The case of Prows v. Industrial Commission of Utah, 

610 P.2d 1362 (Utah 1980), held that there has to be a “substantial” or “serious” deviation from 

the normal employment activities, in order to take the injury out of the course and scope of 

employment. The extent to which horseplay has become a regular part of the employment 

environment and whether the employment would or may be expected to include some 

horseplay are also taken into account. These factors have been liberally construed. In the Prows 

case, the employees were engaged in a “fight” where they were flipping rubber bands at one 

another. When the injured worker attempted to flip a piece of wood in a slingshot” fashion, the 

wood flipped back into his eye, causing him severe injury. This was held to be a compensable 

industrial claim. 

 

Utah courts have established a four-part test for determining whether an injury during 

horseplay is one arising “out of or in the course of employment”: (1) the extent and seriousness 

of the deviation from employment; (2) the completeness of the deviation; 93) the extent to which 

the horseplay has become a part of the employment; and (4) the extent to which the nature of 

the employment may be expected to include some such horseplay. See J & W Janitorial Co. v. 

Industrial Com’n of Utah, 661 P.2d 949, 950 (Utah 1983). 

 

VII. REPORTING OF CLAIMS – STATUTE OF LIMITATIONS 

 

REPORTING INDUSTRIAL ACCIDENTS 

 

Under U.C.A. § 34A-2-407(2)(a), a claimant is required to report his or her claim 

“promptly”. Under § 34A-2-407(3)(b), an employee who fails to notify his or her employer or 

the Labor Commission Division of Industrial Accidents within 180 days of an industrial 

accident is barred from any claim for benefits. In terms of what constitutes “notice”, § 34A-2-

407(4) identifies the following: (1) an employer’s report of injury filed with the Division of 

Industrial Accidents or with the employer’s workers’ compensation insurance carrier; (2) a 

physician’s injury report filed with the Division of Industrial Accidents, the employer, or the 

employer’s workers’ compensation insurance carrier; (3) a workers’ compensation insurance 

carrier’s report filed with the Division of Industrial Accidents; or (4) the payment of any 
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medical or disability benefits by the employer or the employer’s workers’ compensation 

insurance carrier. The witnessing of the accident by the employee’s foreman or supervisor may 

also constitute notice. 

 

Under U.C.A. 34A-3-108(2), the same 180-day reporting period applies in the case of 

occupational diseases. The statute begins to run, however, from the date that the employee first: 

(1) suffers disability from the occupational disease; and (2) knows or should have known that 

the occupational disease is caused by the employment. It is important to note that it is possible 

for the disability to occur without any time off from work (e.g., in cases of carpal tunnel 

syndrome). 

 

FILING APPLICATIONS FOR DISABILITY CLAIMS 

 

Under U.C.A. § 34A-2-417(2), an injured worker’s claims for temporary total disability 

benefits, temporary partial disability benefits, permanent total disability benefits, or permanent 

partial disability benefits are barred unless the employee: (1) files an application for hearing 

within six years of the date of the industrial accident; and (2) is able to meet the employee’s 

burden of proving that the employee is due the compensation claimed within 12 years from the 

date of the accident. Under U.C.A. 34A-3-109(2), the same statute of limitations applies to 

disability claims resulting from an occupational injury. 

 

MEDICAL EXPENSE COMPENSATION 

 

Under U.C.A. § 34A-2-417(1), claims for medical expense compensation must be 

submitted to the employer or the employer’s workers’ compensation insurance carrier within 1 

year from the later of: (1) the date on which the medical expense is incurred; or (2) the date on 

which the employee knows or should have known that the medical expense is related to the 

industrial accident. Prior to 2007, future medical expenses could be terminated if an injured 

worker failed to receive medical treatment for 3 consecutive years and failed to submit expenses 

for payment (with the exception of cases involving permanent total disability claims and 

prosthetic devices). This provision was repealed in 2007. In 2010, the current § 34A-2-417(1)(b) 

was added. 

 

Under U.C.A. § 34A-3-107, employees making claims for disability compensation 

resulting from an occupational disease is entitled to the same medical expense compensation as 
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outlined above. The procedure and payment of benefits under this section is the same as in 

§ 34A-2-417(1). 

 

DEATH BENEFITS 

 

Under U.C.A. § 34A-2-417(3), a claim for death benefits must be filed within 1 year of the 

date of the employee’s death. This statute of limitations is tolled during the period of a 

dependant’s minority. See Bonneville Asphalt v. Labor Com’n, 2004 UT App 137, 91 P.3d 849. 

Under U.C.A. § 34A-3-109(3), a claim for death benefits resulting from an occupational disease 

must also be filed within 1 year of the date of the employee’s death. 

 

TRAVEL EXPENSES 

 

Under Utah Administrative Code Rule R612-300-8(B)(1), all requests for travel 

reimbursement must be submitted within one year of the date that the subject travel expenses 

were incurred. It should be noted that there is no statute that provides for travel 

reimbursement. There is some question, therefore, as to whether this rule can be valid. The 

validity of Rule R612-300-8 has not been tested in the courts. 

 

VIII. POST-CLAIM SUBMISSION – THE RESOLUTION PROCESS 

 

A. COMMUTED SETTLEMENT 

 

Utah allows for commuted settlements. A commuted settlement is defined as a 

settlement on a full and final basis where there is no dispute. A commuted settlement allows the 

employer/carrier to settle claims for a lump sum payment of future entitlements, forever ending 

the injured worker’s claims to benefits. In a typical commuted settlement situation, an 

application to the labor Commission is note even filed. Rather, the employee and the carrier, 

often with the assistance of a physician, have determined the employee’s need for future 

medical care and have come to an agreement on a “rating” of the employee’s total impairment 

resulting from the accident. Pursuant to U.C.A. § 34A-2-420(4), any commuted settlement must 

be filed with the Labor Commission for its approval. The settlement agreement will be judged 

on a “manifestly unjust” standard. If the settlement is not patently unfair, it will likely be 

approved by the Labor Commission. 
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NOTE: The Labor Commission has, of late, been less apt to approve commuted 

settlement agreements. In order for a commuted settlement to receive approval, it must be fairly 

specific in its documentation of the future medical needs, and the costs associated therewith, of 

the injured worker. Without such documentation, the Labor Commission will reject the 

commuted settlement. 

 

B. LITIGATING A CLAIM 

 

All of the nuances of a litigated claim need not be discussed herein. A couple of points 

should be made, however. 

 

First, the importance of the employer obtaining witness statements and gathering as 

much information about the alleged industrial accident as possible immediately following the 

injury cannot be over-emphasized. Claims before the Labor Commission move very quickly and 

it is important that the employer move quickly to secure all necessary information immediately 

following the accident. The greater the amount of time between the accident and the collection 

of evidence, the greater the chance for memories to fade, evidence to be lost or destroyed, and 

for undue influence to occur. 

 

NOTE: In many industrial accident claims, the claimant will contend that they were 

lifting or moving an object that weighed a great amount. As noted above, however, weights up 

to 50 lbs. have been held not to meet the unusual or extraordinary test. As such, it may be 

advisable for the employer to actually maintain the item in their possession or to be able to 

provide a witness who can testify as to the weight of the object the claimant was moving at the 

time of the injury. Otherwise, the employer may be stuck with the employee’s testimony, which 

will invariably put the weight to such an amount that it will meet the Allen test. 

 

Second, once an Application for Hearing has been filed, it becomes the responsibility of 

the employer, and the workers’ compensation insurance carrier to gather all of the medical 

records regarding the claimant that they intend to submit as evidence at the time of any 

hearing. While the Medical Records Exhibit is submitted to the Court jointly, it is the insurance 

carrier that carries the ultimate responsibility in this regard. The employee has a responsibility 

to identify all of his or her medical providers and the employer/insurance carrier should obtain 

all identified records as quickly as possible. This will aid not only in further assessing the claim, 

but in preparing for hearing should that become necessary. 
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Third, after conducting discovery (gathering records, taking depositions, asking and 

answering interrogatory questions, etc.), the case may be settled. Like a commuted settlement, 

the parties submit a settlement agreement regarding a “disputed” claim for approval by the 

Labor Commission pursuant to U.C.A. § 34A-2-420(4). As with the commuted settlement, a full 

and final settlement of a disputed claim cuts the employee off from any future claims that might 

arise as a result of the industrial injury. 

 

Additionally, after discovery it might appear that the only disputed issues are medical 

in nature. In such a case, the parties may stipulate to have the matter referred directly to a 

Medical Panel for their review and opinion on the medical issues (i.e., medical causation, 

impairment, future medical care and treatment). The general guidelines governing Medical 

Panel evaluations are found in U.C.A. §§ 34A-2-601 to –604 and Utah Administrative Code Rule 

R602-2-2. Once the medical panel issues its report, which can take several months, the parties 

may object to the findings. Assuming there are no objections, the Administrative law Judge will 

make a decision and issue his or her Findings of Fact, Conclusions of Law and Order. The 

parties then have 30 days to object to the Order and file a Motion for Review with the Labor 

Commission. After a decision by the Labor Commission, either party will have 20 days to 

appeal the findings of the Labor Commission to the Utah Court of Appeals. 

 

If no settlement can be reached and the case is not referred to a medical Panel, the matter 

will go to a hearing before an Administrative Law Judge of the Labor Commission. A formal 

hearing, which is rather informal in practice, is held at the Labor Commission, at which time 

both sides present argument, call witnesses, and submit evidence to the ALJ. Thereafter, the ALJ 

will issue his or her Findings of Fact, Conclusions of Law and Order. As discussed above, if a 

party disagrees with the ALJ’s Order, it can be appealed to the Labor Commission. The general 

guidelines governing Labor Commission Hearings are found in U.C.A. §§ 34A-2-801 to –803 

and Utah Administrative Code Rule R602-2-1. 

 

IX. WHAT THE EMPLOYER SHOULD DO WHEN A CLAIM IS MADE 

 

A. DOCUMENT THE ACCIDENT 

 

Pursuant to Utah Administrative Code Rule R612-200-1(A)(1), the employer’s first report 

of an industrial accident should be submitted to the labor Commission within 7 days of the 
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accident. Correct wage information, number of hours the employee was scheduled to work on 

the week of the injury, and all information pertinent to the accident should be gathered and 

reported. 

 

B. CONDUCT AN IMMEDIATE ACCIDENT INVESTIGATION 

 

The following questions should be answered and followed through: 

 

o Did the accident happen while the employee was within the course and 

scope of his or her employment? 

 

o Who witnessed the accident? Have witness statements been taken? 

 

o Was the accident reported promptly, or was there a delay in reporting? 

 

o Is the injured employee still an employee of the company? If not, did the 

employee quit or was he or she terminated? How soon after the accident did 

the employee quit or was terminated? 

 

o Was an accident report submitted to the Labor Commission promptly? 

 

o Was the injured employee’s statement taken? 

 

o What were the employee’s wages at the time of the accident? 

 

o What was the employee’s schedule/hours for the week of the accident? 

 

C. NOTIFY THE INSURER OF THE ACCIDENT AND THE REPORT OF THE 

ACCIDENT 

 

D. DETERMINE WHAT NON-WORKERS’ COMPENSATION BENEFITS ARE 

AVAILABLE (SOCIAL SECURITY DISABILITY, SHORT-TERM DISABILITY, 

LONG-TERM DISABILITY, WELFARE, ETC.) 

 

E. DETERMINE PERSONNEL ISSUES 
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o Employment history 

 

o Disciplinary issues 

 

o Other concurrent employment 

 

o Attendance history 

 

o History of prior injuries or claims 

 

o Retirement plans 

 

F. WORK CLOSELY WITH INSURANCE ADJUSTER AND RETAINED DEFENSE 

COUNSEL 

 

G. DETERMINE IF LIGHT DUTY OR OTHER TRANSITIONAL WORK IS 

AVAILABLE 

 

X. QUICK REFERENCE GUIDE TO WORKERS’ COMPENSATION BENEFITS 

 

Rather than provide a detailed explanation herein, a copy of the Labor Commission’s 

Quick Reference Guide to Utah Worker’s Compensation Benefits is attached hereto. The 

Reference Guide provides a good description of benefits available in Utah and how they are 

calculated. 

 

XI. RECENT DEVELOPMENTS AT THE LABOR COMMISSION 

 

A. UTAH ADMINISTRATIVE CODE RULE R602-2-1 

 

This rule substantially changes how a claim is litigated. The rule was promulgated as a 

means to streamline the litigation process. In reality, the rule places a tremendous burden on 

the employer and the workers’ compensation insurance carrier to accomplish all discovery 

immediately upon the filing of a claim. 
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Perhaps the greatest change brought about bye the rule is found in subsection R602-2-

1(I)(3). This section states that parties must now file a “pre-trial disclosure” 45 days in advance 

of the hearing. The disclosure must identify the following: 

 

(1) Fact witnesses the parties actually intend to call at the hearing; 

(2) Expert witnesses the parties actually intend to call at the hearing; 

(3) Language translators the parties intend to use at the hearing; 

(4) Exhibits, including reports, the parties intend to offer in evidence at the 

hearing; 

(5) The specific benefits or relief claimed by the petitioner; 

(6) The specific defenses that the respondent actually intends to litigate; 

(7) Whether, or not, a party anticipates that the case will take more than four 

hours of hearing time; 

(8) The job categories or title the respondents claim the petitioner is capable of 

performing if the claim is for permanent total disability; and  

(9) Any other issues that the parties intend to ask the administrative law judge to 

adjudicate. 

 

This rule is being enforced and evidence will be excluded if it is not identified in the pre-

trial disclosure form. 

 

Rule R602-2-1(I)(3) also brings about a tremendous change with respect to permanent 

total disability claims. U.C.A. § 34A-2-413(1) places the burden of proof on the injured employee 

to prove each element of his or her claim. One such element is to demonstrate that there is no 

other work reasonably available to the injured worker given his or her age, education, past 

work experience, medical capacity and residual functional capacity. See U.C.A. § 34A-2-

413(1)(c)(iv). Rule R6020201(I)(3) appears to shift the burden of proof in this regard to the 

employer and the workers’ compensation insurance carrier to demonstrate that there is other 

work reasonably available and to actually identify the job categories the employer and 

insurance carrier believe the injured worker is capable of working. This is an enormous shift 

and it is highly questionable whether the Labor Commission has the authority to enforce this 

rule when it appears to run contrary to U.C.A. § 34A-2-413. 
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B. UTAH ADMINISTRATIVE CODE RULE R612-200-7 

 

Another rule change that substantially affects permanent total disability cases occurred 

with the changes made to Rule R612-200-7. In particular, R612-200-7(D)(1)(c) states that other 

work reasonably available is further defined to mean: 

 

The work provides a gross income at least equivalent to: 

(1) The current state average weekly wage, if at the time of the accident the 

claimant was earning more than the state average weekly wage then in 

effect; or 

(2) The wage the claimant was earning at the time of the accident, if the 

employee was earning less than the state average weekly wage then in 

effect. 

 

Given that the current state average weekly wage is $782.00, the employer and the 

insurance carrier must find a suitable employment that will pay more than $19.55 per hour. This 

eliminates a good portion of all jobs in the labor market. Again, it is questionable whether this 

rule will be enforceable if and when it is reviewed by the Utah Supreme Court. 

 

C. UTAH INJURED WORKER REEMPLOYMENT ACT (U.C.A. §§ 34A-8-101 TO –

304) 

 

U.C.A. §§ 34A-8-101 to –304 has technically been a valid statutory provision over the 

past several years. In the past, however, it was not been enforced, so much so that it was not 

even included in the 2000 or 2002 edition of the Utah Workers’ Compensation Laws and Rules 

Annotated, published by Lexis Publishing. Over the pas decade, the Labor Commission 

indicated its intent to “revive” the rule and begin its enforcement. 

 

In the 2014 Utah legislative session, H.B. 10 repealed the Utah Injured Worker 

Reemployment Act. Many of the provisions of the Act were amended to the Workers’ 

Compensation Act, specifically to U.C.A. § 34A-2-413.5. H.B. 10 was passed by the Legislature 

on February 13, 2014, and was signed by the Governor on April 1, 2014. The bill goes into effect 

on May 13, 2014. 
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XII. SUMMARY OF SELECTED CASES 

 

A. Allen v. Industrial Com’n, 729 P.2d 15 (Utah 1986) 

 

In Allen, a worker who sustained lower back injuries while stacking milk crates 

containing four to six gallons of milk, sought review of an order of the Industrial 

Commission, denying his motion for review of an order of an administrative law 

judge denying his workers' compensation claim. The Utah Supreme Court 

vacated the Industrial Commission’s decision and remanded the case for further 

fact-finding. The Court established a two-part test for determining whether an 

industrial accident is compensable. First, the worker must demonstrate “Factual 

Causation,” which defines an accident as “an unexpected or unintended 

occurrence that may be either the cause or the result of an injury.” 729 P.2d at 22. 

 

Second, the injured worker must demonstrate “Legal Causation.” Demonstrating 

legal causation depends on whether the injured worker suffers from a 

preexisting condition. As the Court held: 

 

[W]here the claimant suffers from a preexisting condition which 

contributes to the injury, an unusual or extraordinary exertion is required 

to prove legal causation. Where there is no preexisting condition, a usual 

or ordinary exertion is sufficient…[T]he precipitating exertion must be 

compared with the usual wear and tear and exertions of nonemployment 

life, not the nonemployment life of the particular worker. 

 

Id. at 26. The Court goes on to elaborate upon the “usual wear and tear and 

exertions of nonemployment life” as follows: 

 

Typical activities and exertions expected of men and women in the latter 

part of the 20th century, for example, include taking full garbage cans to 

the street, lifting and carrying baggage for travel, changing a flat tire on an 

automobile, lifting a small child to chest height, and climbing the stairs in 

buildings. 
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 Id. 

 

B. Vigos v. Mountainland Builders, Inc., 2000 UT 2, 993 P.2d 207 

 

In Vigos, an injured worker initially received workers compensation benefits for an 

industrial injury. He was eventually released to return to work. The physician who 

signed the release did not give the worker an impairment rating, nor did he tell the 

worker that he could receive an impairment rating. Several years later, the worker 

claimed that the injury caused him to be permanently and totally disabled. An 

administrative law judge denied his claim on the grounds that the claim was made after 

the six-year statute of limitations had expired. The Industrial Commission denied the 

worker’s motion for review, and the Utah Court of Appeals affirmed the Industrial 

Commission’s decision. 

 

The Utah Supreme Court reversed the decision, holding that the worker satisfied the six-

year statute of limitations. The Court found that the worker had notified the employer’s 

workers compensation insurance carrier in a timely manner, and that the employer and 

the carrier had effectively conceded liability and causation by paying the worker’s 

medical bills. The Court also found that, given this, the worker was not required to file 

an application for hearing within the six-year statute of limitations; the Industrial 

Commission had ongoing jurisdiction in the matter. An application was only required 

once a dispute arose regarding further workers compensation benefits. 

 

C. Acosta v. Labor Com’n, 2002 UT App 67, 44 P.3d 819 

 

In this Case, the Utah Court of Appeals held that the Allen test applies to cases involving 

preexisting asymptomatic conditions. In Acosta, the claimant, a licensed practical nurse, 

had a preexisting degenerative back condition, but she had never experienced back pain 

prior to the incident in question. The Court held that whether the worker experienced 

symptoms prior to the industrial accident or not was immaterial to the Allen test: 

 

Once the employer/insurer has shown that there was a preexisting 

condition that contributed to the injury, that is, that the employee has 

brought some element of risk of injury to the job him or herself, the Allen 

test applies-whether anyone knew prior to the accident that the condition 
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existed or not. It is simply an objective question that queries whether there 

was a preexisting condition in fact-whether the preexisting condition was 

ascertained, or ascertainable, is not determinative. 

 

 2002 UT App 67 at ¶ 27. 

 

D. Helf v. Chevron U.S.A., Inc., 2009 UT 11, 203 P.3d 962 

 

This case involves the “intent to injure” exception to the exclusive remedy established in 

U.C.A. § 34A-2-105(1). The injured worker sustained injuries when exposed to toxic 

gasses at the defendant’s refinery. The Utah Supreme Court held that the “intent to 

injure” exception did not require a motive to injure. Rather, all it required was that the 

employer either knew or expected that its actions would cause injury to the worker: 

 

[W]e retain the “intent to injure” standard as a test for differentiating 

between intentional injuries and injuries that are accidental or the product 

of negligence. In order to satisfy the “intent to injure” standard, a plaintiff 

must show that her injury resulted from an act that the actor knew or 

expected would cause injury. This standard does not require a motive to 

injure, but it cannot be satisfied by merely demonstrating that there was a 

high probability of injury. 

 

 2009 UT 11 at ¶ 50. 

 

E. Merrill v. Utah Labor Com’n (Merrill I), 2009 UT 26, 223 P.3d 1089 

 

Both Merrill I and Merrill II deal with the constitutionality of a statutory offset reducing 

workers compensation benefits by 50% of any Social Security retirement benefits an 

injured worker received. Merrill I deals with U.C.A. § 34A-2-413(5), which 

provided for an offset reducing the amount of benefits for individuals receiving 

both Workers’ Compensation permanent total disability benefits and Social 

Security retirement benefits. Specifically, § 34A-2-413(5)(a) stated1, in part: 

                                                 
1 After the Supreme Court’s ruling in Merrill I, Subsection 413(5) was removed in its entirety, and the 
remainder of Subsection 413 was renumbered. 
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(5)(a) Subject to Subsection (5)(b) and notwithstanding the minimum rate 

established in Subsection (2), an employer, its insurance carrier, or the 

Employers’ Reinsurance Fund, after an employee receives compensation from 

the employer or the employer’s insurance carrier for any combination of 

disabilities amounting to 312 weeks of compensation at the applicable total 

disability compensation rate, shall reduce the compensation payable: 

  (i) to the extent allowable by law; 

(ii) by the dollar amount of 50% of the Social Security retirement 

benefits the employee is eligible to receive for a four week 

period as of the first day the employee is eligible to receive a 

Social Security retirement benefit; and 

(iii) that the employee receives during the same period as the 

Social Security retirement benefits. 

 

Thus, prior to the Merrill I decision, the existing law was, as the Utah Supreme 

Court stated, “when an individual qualifies for both social security retirement 

benefits and workers’ compensation benefits, and when the individual has 

received 312 weeks of workers’ compensation, workers’ compensation benefits 

are reduced by fifty percent of the amount the individual is receiving in social 

security retirement benefits.” 2009 UT 26 at ¶ 1. 

 

The Court held that the offset provisions of Section 413(5) were unconstitutional, 

as they violated the uniform operation of law guaranteed by the Utah 

Constitution. The Court held that workers’ compensation benefits and Social 

Security retirement benefits are not duplicative, stating: 

 

We hold that social security retirement benefits and workers’ 

compensation benefits are not duplicative. Neither social security 

retirement benefits nor workers’ compensation are solely wage-

replacement measures; each serve additional purposes. Furthermore, 

retirement benefits and disability benefits utilize entirely different means 

to accomplish those purposes. 
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Id. at ¶ 29. As such, the offsets “violated Utah’s uniform operation of laws 

provision by unconstitutionally singling out and reducing Workers’ 

Compensation benefits of injured individuals over the age of sixty-five who 

qualify for Social Security retirement benefits.” Id. at ¶ 38.  

 

F. Merrill v. Utah Labor Com’n (Merrill II), 2009 UT 74, 223 P.3d 1099 

 

After the initial decision was handed down in Merrill I, the respondents filed a 

petition for rehearing on the issue of whether the Court’s decision should have 

retroactive application. The respondents argued that the decision should only be 

applied prospectively, in light of the insurance industry’s “reliance on the offset 

and the burdens that would be imposed by retroactive operation.” 2009 UT 74 at 

¶ 4. 

 

While the general rule is that “the ruling of a court is deemed to state the true 

nature of the law both retroactively and prospectively,” the Court recognized 

that it has the equitable discretion to prohibit or limit retroactive operation 

“where the overruled law has been justifiably relied upon or where retroactive 

operation creates a burden.” Id. at ¶ 5 (quoting Malan v. Lewis, 693 P.2d 661, 676 

(Utah 1984)). In analyzing such questions, the Court held that its goal was to 

fashion an equitable remedy that “should seek a blend of what is necessary, what 

is fair, and what is workable.” Id. (quoting Rio Algom Corp. v. San Juan County, 

681 P.2d 184, 196 (Utah 1984)). 

 

In seeking this blend, the Court recognized that while the statutory offset had for 

nearly two decades unconstitutionally deprived injured workers of monies that 

were rightfully owed to them, a full retroactive application of the ruling in 

Merrill I would create significant burdens. The Court, therefore, in Merrill II, 

limited the retroactive application of Merrill I to certain categories of injured 

workers. 

 

The Court identified three categories of payments to injured workers: “(1) 

payments to injured workers made after publication of the April 24, 2009, 

decision (future payments); (2) payments made before publication (past 
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payments); and (3) inactive and/or unspecified payments to claimants 

(inactive/unspecified payments).” Id. at ¶ 12. Past payments are further 

subdivided into those cases where the claimants settled their claims and those 

cases where the claimants received an administrative order. 

 

Future Payments: The Court’s ruling regarding future payments is clear 

and unequivocal. The Merrill I ruling applies to all future payments, 

regardless of the date of injury. “No one may take offsets for payments 

made after the date of our ruling. If an ongoing stream of future payments 

exists from and after April 24, 2009, our ruling applies to them.” Id. at ¶ 14 

 

Past Payments (Administrative Orders): Likewise, the Court’s decision in 

Merrill I also applies to all past payments resulting from an administrative 

order. “[I]f a claimant’s mere acquiescence or challenges on other grounds, 

constitutional or not, resulted in an administrative order, then our ruling 

will apply retroactively and allow recoupment regarding past payments 

from their inception.” Id. at ¶ 19. 

 

Past Payments (Settlements): A different result is obtained in past payment 

cases resolved by settlement. Based on the principles of waiver and 

finality, the Court held that in past payment cases resolved by settlement, 

Merrill I would not be applied retroactively: 

 

Settlements, we believe, should not be upset, even because of a 

change in the law; the process of compromise they represent is too 

multifaceted and context-driven to permit unwinding. The parties 

to a settlement each bear the risk of a subsequent change in or 

clarification of the law – a risk that could cut either way. 

 

Id. at ¶ 18. 

 

Inactive/Unspecified Payments: Finally, the Court addressed the issue of cases 

involving inactive or unspecified payments. These cases include the following: 

(1) claimants who are now deceased; (2) claimants who settled their claims for 
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payment of a lump sum; or (3) claimants who disputed claims but settled 

without obtaining an express designation of permanent total disability. The 

Court again applied the principles of waiver and finality to this category, and 

prohibited retroactive application of Merrill I. “[W]e conclude that the claimants 

in this category have, for whatever reason, foregone the ability to recoup 

payments. We therefore prohibit retroactive application of our ruling to this 

category of individuals.” Id. at ¶ 20. 

 

G. Murray v. Utah Labor Com’n, 2013 UT 38, 308 P.3d 461 

 

This case is a recent reexamination of the Allen standard. In this case, a state employee 

claimed that he was injured in an industrial accident. He was in the process of untying a 

line on his boat when a wake from another boat unexpectedly hit his boat, causing him 

to lose balance and injure his back. The employee had a preexisting back condition. Both 

the Labor Commission and the Utah Court of Appeals, using the test established in 

Allen, found that the employee failed to establish legal causation. The Utah Supreme 

Court, while criticizing the Court of Appeals’ rationale, affirmed its decision, holding 

that the employee failed to establish that it was his act of steadying himself, rather 

than a preexisting back condition, that legally caused his injury. The totality of 

employee's precipitating activity, both exertional and nonexertional, was not 

unusual in comparison with nonemployment activities generally expected in 

today's society. 


